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CONSTITUTIONAL POWERS OF THE SENATE: 

A 11EPLY. 

BY WILLIAM H. MOODY, MEMBER OF THE HOUSE OF REPRESENTA- 
TIVES. 



Mr. A. Maurice Low, in his article in the February number of 
the North American Review, would reduce the government of 
the country to exceedingly simple terms. It is, in his opinion, an 
" inner circle " of Senators who are " in fact the government of 
the United States," and enabled " to reduce the House to a legisla- 
tive nonentity and to keep the President in subjection." This 
opinion is sufficiently startling to challenge examination. 

The conclusion thus expressed is reached by three propositions, 
which, if true, substantially prove the case — first, that the House 
of Representatives has become an insignificant factor in legisla- 
tion ; second, that the Senate dominates the President ; and, third, 
that a limited number of Senators control the Senate. Certainly 
not one of these propositions will meet with universal or even 
general assent. 

Whether the Senate has entrusted its powers to the control of 
a limited number of its own members, can be more intelligently 
discussed by some member of that body. Doubtless, experience, 
knowledge, ability, and those indefinable qualities which consti- 
tute capacity for leadership, count for much in the Senate, as 
they do elsewhere. Nevertheless, it has been supposed that there, 
to a degree unknown in any other legislative body, the individual 
members enjoy an equality of rights and powers. The ordinary 
observer of Senatorial action is less inclined to criticise the Senate 
for entrusting the control of its business to a few leaders, than 
for permitting by its rules and usages any one of its number, no 
matter how unimportant, to nullify the will of all the others. 
Such criticism is abundantly justified by Mr. Low's own observa- 
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tions. The ability of a single Senator, of which Mr. Low cites 
illustrations, to obstruct and defeat a measure which he opposes, 
or to reject a nomination to office which is distasteful to him, has 
little tendency to prove that he is subject to an oligarchy of his 
own creation. 

It is idle to deny and useless to exaggerate the importance of 
the Senate in our political system. It is to-day the most powerful 
of all conspicuous legislative bodies, with the single exception of 
the British House of Commons, where practically absolute legis- 
lative power is joined with executive power. 

Nevertheless, the present power of the Senate is due not to 
encroachments upon the executive on the one hand or the popular 
branch on the other, but rather to its constitution and the func- 
tions which it lawfully exercises. Its importance can be accounted 
for as a natural result of legitimate authority, without resorting 
to the theory of usurpation. 

The legislative power of the Senate is the exact equivalent of 
that of the House, with the single exception that the former can- 
not originate "bills raising revenue" — that is, bills providing 
for the laying and collecting of taxes, duties, imposts, and excises. 
With the unlimited right of amendment which the Constitution 
confers upon it, the Senate suffers little practical loss by the 
denial of the right to originate revenue bills. No Senate amend- 
ment to a revenue bill can be written into the law without the con- 
currence of a majority of the House of Kepresentatives ; and, 
whatever the importance of the right to originate revenue bills 
may be, it is a prerogative which the House has always jealously 
preserved, and even now is engaged in defending against the at- 
tacks of individual members of the other house. It has some- 
times been hastily said that bills appropriating money must origi- 
nate in the House, and apparently Mr. Low gives countenance to 
that opinion. Clearly, however, an appropriation may originate 
in the Senate and, in point of fact, frequently does so. Although 
by an almost unbroken usage the general appropriation bills which 
carry the great body of public expenditures originate in the House, 
the Senate constantly originates bills appropriating money for 
specific objects, such as pensions, claims, public buildings, and the 
like, and in doing so is entirely within its constitutional right. 

In view of the powers of the Senate in which the House has no 
share, it may be regarded as unfortunate that the plan originally 
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determined upon in the Constitutional Convention, by which full 
control of all bills raising and expending money was vested in the 
House, with a simple negative in the Senate, did not prevail. If 
the Convention had appreciated the importance of those special 
Senatorial powers, that plan doubtless would have prevailed, in 
the hope that thus a just balance between the two branches of 
Congress might have been preserved. It was intended to ensure 
such a balance, but experience has demonstrated that the impor- 
tance of the right vested in the House to originate bills raising 
revenue was then overestimated, while the peculiar authority of 
the Senate was underestimated. 

We must, however, accept the Constitution as we find it, and 
recognize that by its terms there is a practical equality between the 
two branches considered as mere legislative bodies. If there is 
any legitimate superiority of the one over the other, it must be 
sought elsewhere. It can be readily found in the two important 
respects in which the Senate shares in the executive power. 

The framers of the Constitution, in their anxiety to guard 
against an excess of power in the President, required that all 
treaties should receive the assent of two-thirds of the Senate, and 
that the Senate should consent to the appointments of diplomatic 
officers, judges of the Supreme Court, and all other officers of 
the United States whose appointment is not otherwise provided 
for by the Constitution and laws. It was not seen clearly how 
important these functions would prove to be, nor was it appreci- 
ated how much they would tend to exalt the position of the Senate 
in our political system. As history has shown that the right to 
originate revenue bills has availed the House little in the contest 
for supremacy, so it has shown that, by its part in the treaty- 
making power, the Senate secures a firm grasp on the foreign 
policy of the country, and by its part in the selection of public 
officials materially affects domestic administration. It was from 
the first inevitable that the Senate, through the exercise of these 
powers, should grow great in comparison with the House which 
is denied all participation in them. In the exact proportion that 
our foreign relations become more extensive and far-reaching, and 
our domestic administration broader and deeper in its scope, the 
distance between the two houses will be widened. It is not at all 
strange, in these days when there are so many national questions 
touching foreign relations, that public interest centres upon that 
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branch of Congress which has the right to deal most effectively 
with them. Nor is it to be wondered at that, as appointments to 
office become more numerous, and the offices themselves are sought 
with greater eagerness, the body which in so large a degree dis- 
tributes patronage should attract the public attention. 

It may be admitted, once for all, that, with the allotment of 
powers between the two houses which the Constitution makes, it 
is a hopeless aspiration for the House to expect to equal the Senate 
in authority and distinction. At least two of the most far-sighted 
members of the Constitutional Convention apprehended the great 
weight which the Senate would have in our political system, 
Colonel Mason of Virginia, and Mr. Wilson of Pennsylvania. The 
latter, when it was proposed that the Senate should elect the 
President in addition to its other functions, said on Septem- 
ber 6th: 

"They are to make treaties; and they are to try all impeachments. 
In allowing them thus to make the executive and judicial appointments, 
to be the court of impeachments, and to make treaties which are to be 
laws of the land, the legislative, executive, and judiciary powers are all 
blended in one branch of the government. . . . With all those powers, and 
the President in their interest, they will depress the other branch of 
legislature, and aggrandize themselves in proportion." 

Hamilton, on the same day, pointed out a more subtle influence 
which would tend to magnify the Senate, and which has done so to 
a degree understood only by those who observe the working of our 
Constitution at close range, when he said that the " mutual con- 
nection and influence " of the President and Senate would aggran- 
dize both. 

But, with all the advantages which have been described, the 
Senate has not dominated the President nor reduced him to " sub- 
jection " to its will. The contrary assertion has a strange sound, 
at the close of the administration of William McKinley, who, to 
an extent unknown since the days of Jefferson, exercised an influ- 
ence over the legislative action of both houses of Congress. As 
Mr. Low shows, the Senate has jealously guarded its right to 
join in the making of treaties and the appointment of officers. 
Nevertheless, if a conflict should arise, the President, in a just 
cause, would have every advantage in an appeal to the ultimate 
source of political power, the people themselves. In spite of the 
indirect method of his election, the President seems to the people 
to be in an especial sense their representative, defender, and 
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guardian. To this, the lives of Jefferson, Jackson, Lincoln, and 
McKinley bear witness. If the Senate has seen fit from time to 
time to amend the treaties which have been submitted to it by the 
President, it has been entirely within its constitutional right in 
so doing. If the independence of the Executive in making ap- 
pointments has been diminished on the one hand by the constitu- 
tional requirement of approval of the appointments by the Senate, 
on the other the legislative independence of that body has been 
invaded by the President through the influence which pertains to 
the giver of such gifts. If there has been an unjust invasion of 
the rights of either, it is the legislative right which historically 
has suffered. Instances might be multiplied to prove this. With- 
out resorting to recent times, it may be said that the repeal of the 
Missouri Compromise and the passage of the Thirteenth Amend- 
ment were accomplished by the use of the Presidential patronage ; 
and the life of Hannibal Hamlin records that he spurned the offer 
of President Pierce of the control of all the New England pat- 
ronage in return for his vote for the Douglas Kansas-Nebraska 
Bill. The Presidential office is to-day more powerful than ever in 
our history. 

Mr. Low's assertion that the House has become an insignificant 
factor in legislation deserves some attention. Mr. Low says : 

" It has been shown that the Senate has equal power with the House 
over the control of appropriations; that it can create a tariff bill by the 
right of amendment; that it can prevent the enactment of any bill passed 
by the House; that it encourages members of the House to look for legis- 
lation in the Senate rather than in the House, where it rightfully be- 
longs. One has never heard of Senators asking favors from Representa- 
tives." 

Suppose this all to be true, then what of it ? It means nothing. 
It may be said with equal truth that " the House has equal power 
with the Senate over the control of appropriations; that it can 
originate a tariff bill; that it can prevent the enactment of any 
bill passed by the Senate." It is true enough that the more rigid 
rules of the House, framed in the interest of economy in ex- 
penditures, have a tendency to send Eepresentatives to their Sena- 
tors to obtain amendments to an appropriation bill which would 
not be in order in the House; but no member of an important 
House Committee will ever assent to the accuracy of the state- 
ment that " one has never heard of Senators asking favors from 
Eepresentatives." The quotations which have been made show 
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not a superiority of one house over the other, but an equality; and 
the case is not strengthened by the fact, if it be a fact, that 
the correspondents of the newspapers no longer care to know the 
opinions of the members of the House on legislation. It would 
be invidious to cite the instances of members of the present House 
of Eepresentatives ; but it may be said with perfect safety that the 
correspondent who was indifferent to the opinions of Dingley and 
Eeed in their day, would be likely to find some inaccuracies in his 
forecast of national events. 

The power of the House remains to-day where it always has 
been. It has less authority than the Senate, but it has the au- 
thority which the Constitution confers upon it. The individual 
importance of its average member has diminished, and there are 
reasons for this that are not occult. They grow out of the consti- 
tution of the House, its physical environments, and the rules — 
miscalled "Keed rules" — which result from these conditions. 
The Senate has ninety members, the House three hundred and 
sixty-one. The unlimited liberty of speech which prevails in the 
one body, with its ninety members, and so much enhances the 
importance of the individual member, impedes and impairs legis- 
lation. If the same liberty existed in the other body, with its 
three hundred and sixty-one members, it could and would, unless 
controlled by public indignation, arrest legislation altogether. 
The individual importance and independence which are possible 
to a member of a House numbering ninety, are impossible to a 
member of a Hotise numbering three hundred and sixty-one. In 
fact, the Senate permits to its members the passage of many a 
bill, by unanimous consent or without opposition, in the confident 
and assured belief that it will be defeated by the House; and if 
for one session the House should enact all the bills which pass in 
the Senate by the mutual courtesy which Mr. Low has described, 
the courtesy would cease forever. 

The authority of the House, as a co-ordinate branch of the 
national legislature, exists unimpaired as the Constitution created 
it, but the authority of those who compose the House is sadly 
diminished. They have surrendered it to their leaders, in the 
supposed interest of the people and of effective and wise action. 
The limits of this article forbid much description of the process 
by which this surrender has been accomplished, of its reasons, 
and of the justification for it which is claimed but not universally 
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admitted. The subject is extremely interesting, and deserves a 
consideration beyond the mere suggestions here possible. 

There is proposed to every Congress more business than it can 
do. The twelve thousand bills and resolutions already introduced 
in the House will be largely added to before this Congress ends; 
and, of the total number, eighty or ninety per cent, cannot reach 
even the stage of consideration. In some manner, a selection 
must be made of those measures upon which action of some kind 
shall be taken. It is obvious that they who make the selection, 
who decide what shall be done and what omitted, are all-potent 
in directing the public business. In the House, this decision is 
not left to chance, but is guided by the operation of rules which 
may fairly be said to have grown out of the experience of a cen- 
tury — rules which, in their present form, were adopted ten years 
ago, during the first Speakership of Mr. Eeed, and, except during 
the Fifty-second Congress, have been retained in substance by both 
parties since. 

Certain business is privileged. In the words of the rules, the 
Committees having it in charge " have leave to report at any time," 
and the measures thus reported have the right of way over the 
legislative railroad. The privileged business of constant public 
importance relates to the right of members to their seats, the 
raising of revenues, appropriations for the maintenance of the 
government, civil and military, and for the improvement of rivers 
and harbors. After the disposition of privileged business, and of 
such other matters as may be acted on by unanimous consent or 
in some manner provided for by the rules, there are left a large 
number of bills touching subjects of great public interest. It 
is by the disposition of this class of business that the Committee 
on Kules obtains its importance, for it is by them that the selec- 
tion out of it for action is made. That Committee determines, 
subject to the approval of the House, which is never refused, 
what bills shall be considered, how long they shall be debated, 
and how far, if at all, they may be amended. 

Who, then, are the Committee on Eules, and why should such 
authority be vested in them? Mr. Eeed, who did more than any 
other man to create this authority, called them when in opposi- 
tion, "The Speaker and his two assistants," rightly dismissing 
from consideration the minority members, who are, in latter days, 
a useless survival of conditions which have passed away. The 
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Speaker is elected, not because of abilities as a presiding officer, 
although he usually has them, but because of the qualifications 
he has shown as a leader of men. He becomes the real leader of 
the majority party which is responsible to the country for legisla- 
tion; he has and he should have the power necessary to such a 
position ; and he is and he should be responsible to the House and 
the country for its exercise. He selects his two assistants upon 
the Committee on Kules, because he has confidence in their wis- 
dom, capacity, and discretion. He and they are in effect the 
House Cabinet, leading and directing, although not always con- 
trolling, the policy of the dominant party. Their power has 
grown out of conditions similar to those which developed the 
modern ministry in England out of a Committee of the Privy 
Council, and which have required, even in the Senate, the crea- 
tion of the unofficial " Steering Committee " ; for universal ex- 
perience has shown that a numerous legislative body, no matter 
how respectably composed, without direction and leadership de- 
bates and disagrees, but does not effectively act. 

The Committee on Eules does not ordinarily act arbitrarily, but 
rather after conference with members, with due regard to public 
opinion, and sometimes under the direction of a caucus. Never- 
theless, that discontent exists among members regarding present 
conditions, cannot be denied. Very likely, the Committee is in 
a transitory stage and has not reached its full development. But, 
in the opinion of the writer, when that Committee is increased in 
number, brought into closer touch with all the members, and made 
more clearly representative in its character, even greater powers 
will be entrusted to it, with the corresponding responsibilities; 
and it will prove the best method of guiding and leading the 
action of a body as numerous as the National House of Eepre- 
sentatives, working under the system of government by parties. 

Such a system accounts for the lessened consideration that at- 
taches to the office of Representative, which Mr. Low has mis- 
taken for a decrease in the power of the House itself. 

That the power of the House, as a co-ordinate branch of Con- 
gress, is undiminished, is abundantly proved by recent history. 
Long and irrelevant discourse is not permitted. It would not be 
possible, during the consideration of a Philippine tariff bill, for 
instance, to spend several days in gravely discussing what part of 
the country contributed the greatest number of soldiers to the 
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Revolutionary War. But quick, sharp, pointed, compact, and 
relevant debate still flourishes in most admirable degree. The 
House acts, and it acts in quick response to the will of the coun- 
try. It exercises a firm control over public expenditures, while 
giving respectful consideration to the amendments proposed by 
the Senate. Its Committees prepare appropriation bills with great 
care and after protracted consideration, and much the larger part 
of the bills are written into law exactly as they leave the House. 
Let the Sundry Civil Bill of the last session serve as an illustra- 
tion. The bill of one hundred and thirty-six printed pages went 
to the Senate, carrying appropriations amounting to $59,605,- 
908.21; and it returned with one hundred and fifty-six Senate 
amendments, adding $9,675,272.70 to the total. As the result 
of conference and action in the two houses, the Senate receded 
unconditionally from fifty-four, and conditionally from twenty- 
eight, amendments, and by mutual concessions the Senate amend- 
ments were reduced in amount to $2,190,000, and thus the bill 
became law. 

During the period preceding the Spanish War, the House, 
under the lead of Mr. Reed, though against the wish of many of 
its aggressive members, supported the President against the 
Senate, and obtained for him the delay he desired and the country 
needed. Finally, in the contest over the crucial question of the 
recognition of the Cuban Republic proposed by the Senate, the 
House was victorious. Instances might be multiplied, but no 
good purpose would be subserved by enumerating the victories of 
one body over the other. The truth is, that each body gives and 
receives its fair share of the concessions, without which concur- 
rent action would be impossible. 

A critical examination of the legislative annals of recent times 
would demonstrate that the House is neither a negligible nor an 
insignificant factor in legislation, but, on the contrary, is man- 
fully doing its share of the public work, and without usurpation 
or abdication faithfully performing the duties confided to it by 
the Constitution. William H. Moodt. 



